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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, ss. SUPERIOR COURT DEPARTMENT
CIVIL ACTION NO.:
JOAO DEPINA,
Plaintiff,
V. VERIFIED COMPLAINT AND
WORCESTER COUNTY DISTRICT DEMAND FOR JURY TRIAL

ATTORNEY’S OFFICE; JOSEPH D.
EARLY, JR., in his personal and official
capacities; ANTHONY MELIA in his
personal and official capacities;
BOSTON POLICE DEPARTMENT;
DANTE WILLIAMS in his personal
and official capacities; and RACHAEL
ROLLINS, in her personal capacity,

Defendants.

This is a Civil Action brought by Plaintiff Joao DePina against Defendants Worcester
County District Attorney’s Office, Joseph D. Early, Jr., Anthony Melia, Boston Police Department,
Dante Williams, and Rachael Rollins. DePina brings a claim under G.L. c. 12, § 11 for
Defendants’ malicious prosecution, abuse of process, and violation of DePina’s freedom of speech
rights under art. 16 of the Massachusetts Declaration of Rights, as amended by art. 77 of the
Amendments to the Massachusetts Constitution, as well as for Negligent Infliction of Emotional

Distress and Intentional or Reckless Infliction of Emotional Distress, and alleges as follows:

THE PARTIES
1. Plaintiff Joao DePina is an individual who resides in Dorchester, Massachusetts.
2. Defendant Rachael Rollins is currently the U.S. Attorney for the District of

Massachusetts, however this complaint is not relevant to her conduct as U.S. Attorney. At the
time of her abuse of power and tortious activity, she was the District Attorney for Suffolk County,

Massachusetts. Upon information and belief, she resides in Middlesex County, Massachusetts.

-1-
Verified Complaint and Demand for Jury Trial

Doc ID: 6253abf223b98328b2ae3ab8ff8fca021264079e



Date Filed 8/24/2022 3:45 PM
Superior Court - Worcester
Docket Number

3. Defendant Worcester County District Attorney’s Office is located in Worcester,
Massachusetts and has the power to prosecute for Intimidation of Witnesses, Jurors and Persons
Furnishing Information in Connection with Criminal Proceedings under G.L. c. 268, § 13B.

4. Defendant Joseph D. Early, Jr., is the Worcester County District Attorney, whose
office is located in Worcester, Massachusetts. District Attorney Early has the power to prosecute
(or to decline to prosecute) for Intimidation of Witnesses, Jurors and Persons Furnishing
Information in Connection with Criminal Proceedings under G.L. c. 268, § 13B.

5. Defendant Anthony Melia was, at all relevant times herein, an Assistant District
Attorney with the Worcester County District Attorney’s Office, and has the power to prosecute (or
to decline to prosecute) for Intimidation of Witnesses, Jurors and Persons Furnishing Information
in Connection with Criminal Proceedings under G.L. c. 268, § 13B.

6. Defendant Boston Police Department is located in Boston, Massachusetts.

7. Defendant Detective Dante Williams, at all relevant times herein, was employed

with the Boston Police Department in Boston, Massachusetts.

JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction over this civil action per G.L. c. 212, sec.
3, as there is no reasonable likelihood that recovery will be less than or equal to $25,000.

9. This Court has personal jurisdiction over Defendants generally, as they are
domiciled in the Commonwealth of Massachusetts, and specifically, per G.L. c. 223A, sec. 3(a),
(b), and (c), as this matter arises from Defendants’ transaction of business in the Commonwealth,
contracting to supply legal services in the Commonwealth, and causing tortious injury by act and
omission in the Commonwealth.

10.  Venue is proper in Worcester County per G.L. c. 223, sec. 1, as Defendants

Worcester District Attorney’s Office, Early, and Melia have their usual place of business therein.
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FACTUAL BACKGROUND

11.  Joao DePina is a community activist and past candidate for the Boston City
Council.

12. On Tuesday, November 9, 2021, there was a shooting in Dorchester,
Massachusetts.! Three police officers were injured during a standoff with a person with a gun.
Officers returned fire, killing the person, and the three police officers were injured.

13.  That evening, Defendant Rachael Rollins, the Suffolk County District Attorney at
the time, held a televised press conference regarding the shooting incident.

14.  DePina attended the press conference and questioned Rollins over the continued
gun violence in Boston and government incompetency, including the incompetency of the District
Attorney’s Office to respond to his brother’s murder.?

15.  Atthe time, Rollins was a nominee for the office of United States Attorney, having
been nominated on or about July 26, 2021.

16. DePina exercised his right to criticize Rollins for abusing her power as a public
official, opportunistically seeking higher office without caring for the people of Boston, and failing

to take adequate care of Boston police officers.’

! Julia Taliesin, 3 officers shot, suspect killed in Dorchester standoff, Boston.com, (Nov. 9, 2021),
available at  https://www.boston.com/news/crime/2021/11/09/dorchester-standoff-officers-
civilian-shot/.

2 See, e.g., Antonio Planas, “Activist’s family is hit by violence,” Boston Herald (Jun. 8, 2014)
(discussing Defendant’s call for ending violence in the wake of his brother Michael’s homicide on
June 6, 2014), available at https://www.bostonherald.com/2014/06/08/activistsfamily-is-hit-by-
violence/.

3 Her nomination was unfavorably reported out of the Senate Judiciary Committee. On December
8, 2021, a month after DePina was coerced into silence through threat of prosecution, Rollins was,
ultimately, confirmed by the Senate following the historic need for the Vice President to cast a tie-
breaking vote, twice. U.S. Senate: U.S. Senate Roll Call Votes 117th Congress, 1st Session
www.senate.gov/legislative/LIS/roll_call votes/votel171/vote 117 1 _00485.htm, (accessed
Aug. 23, 2022); U.S. Senate: U.S. Senate Roll Call Votes 117th Congress, lst Session
www.senate.gov/legislative/LIS/roll_call votes/votel171/vote 117 1 _00486.htm, (accessed
Aug. 23, 2022)
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17. Three days after the November 9, 2021, press conference, to retaliate for DePina’s
public criticism, Rollins caused a criminal complaint to be filed against DePina accusing him of
Attorney Intimidation in violation of G.L. c. 268, § 13B. The complaint alleged that DePina
intended to intimidate Rollins because the Suffolk District Attorney’s Office, which Rollins was
overseeing at the time, had three active pending criminal cases against DePina.

18. Defendant Detective Dante Williams was present during the press conference and
was able to observe all of the events, yet he filed a knowingly false police report.

19.  Upon information and belief, Williams did so at Rollins’s behest, for Rollins’s
benefit.

20.  Rollins has previously threatened journalists and other citizens with false charges
for engaging in their constitutionally protected rights.

21.  Rollins and Williams conspired to violate DePina’s civil rights and civil liberties
by jointly creating the knowingly false narrative in the police report.

22.  The Intimidation statute states in relevant part that “whoever willfully, either
directly or indirectly threatens, attempts or causes ... emotional ... or economic injury or property
damage to ... or misleads, intimidates or harasses another person who is a[n] ... attorney ... with
the intent to or with reckless disregard for that fact that it may interfere with ... [a] criminal
proceeding of any type.” G.L. c. 268, § 13B(b).

23.  Aviolation of the Intimidation statute is subject to “imprisonment in the state prison
for not more than 10 years or by imprisonment in the house of correction for not more than 2 1/2
years or by a fine of not less than $1,000 or more than $5,000 or by both such fine and
imprisonment.” G.L. c¢. 268, § 13B(b)(E)(2).

24.  Atno time did DePina engage in unlawful intimidation within the meaning of G.L.
c. 268, § 13B.
25.  DePina was placed in emotional distress by facing such penalties and the process

of defending himself, in a case that should never have been brought in the first place.

26.  The Suffolk County District Attorney’s office recused itself from the prosecution.
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27.  The file was transferred to Norfolk County, but the Norfolk County District
Attorney was mindful of his obligations under the Massachusetts Rules of Professional Conduct
Rule 3.8(a) and, thus, he showed the ethics and good sense to decline to take the case.

28. On information and belief, the file bounced to other District Attorneys who showed
the same good judgment and declined to prosecute DePina in a clearly frivolous case.

29.  The Worcester District Attorney’s office took leave of its ethics and good judgment,
instead choosing to prosecute DePina, presumably out of a desire to curry political favor with
Rollins, without regard to their ethical obligations nor the constitutional rights it was trampling for
no good cause whatsoever.

30.  The prosecutors who pressed the case should have had the ethics of the prosecutors
who declined to take the case. See Massachusetts Rules of Professional Conduct Rule 3.8(a).

31.  Their failure to exercise such ethics and their abuse of their power and their abuse
of the process was the direct and proximate cause of DePina’s emotional distress.

32.  The complaint was issued against Plaintiff DePina without probable cause and in
violation of art. 16 of the Massachusetts Declaration of Rights, as amended by art. 77 of the
Amendments of the Massachusetts Constitution.

33. On or about January 6, 2022, DePina, through counsel, moved to dismiss the
prosecution for lack of probable cause.

34. This Motion to Dismiss was in the file when Defendants Worcester County District
Attorney’s Office, District Attorney Early, and District Attorney Melia (hereinafter, “The
Worcester DA Defendants”) decided to take the case, either in order to silence DePina or to try to
curry favor with Rollins, without any regard for DePina’s constitutional rights, and without any
regard to their ethical obligations.

35. The Worcester DA Defendants knew or should have known, with the exercise of
reasonable diligence, at the time they agreed to prosecute the case that the matter was ripe for

dismissal for lack of probable cause.
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36.  Atall relevant times herein, Melia acted on behalf of Defendants Worcester County
District Attorney’s Office and District Attorney Early.

37.  The Worcester DA Defendants had access to the recording of the incident, and yet
they knowingly prosecuted charges that they knew were unsupportable under the law.

38. Notwithstanding the lack of merit, on March 22, 2022, Melia audaciously filed an
opposition to the motion to dismiss.

39. At an April 25, 2022, hearing on the motion to dismiss, Defendant Melia stated the

following:

MR. ADA. So, Judge, I think with witness intimidation you’re allowed to
take what was said and taken within the context of how it’s said.
When you have a man being prosecuted by DA Rollins’s office
and he appears seven days prior to his next court date, indirectly
referencing the cases for which he’s being prosecuted, I think
there’s at least probable cause to show that his statements were
designed to interfere with the justice process.

Transcript 7: 10-18.

40.  Twisting constitutionally protected speech and attempting to shoehorn it into the
Intimidation Statute through mere conjecture would chill the speech of any person who would dare
criticize a prosecutor.

41.  One does not lose the right to criticize a prosecutor merely because they are
themselves facing charges, else it creates a perverse incentive to charge all detractors so that any
criticism is silenced under the threat of purported intimidation.

42.  DePina did not directly or indirectly reference the cases for which he was being
prosecuted for by Defendant Rollins nor did DePina commit any act that could plausibly constitute
a violation of the Attorney Intimidation statute.

43.  When pressed for evidence by the trial court judge, Defendant Melia admitted there

was no evidence of intimidation.

THE COURT:  So when you say “indirectly references,” is there any reference
to those cases, any of those cases?
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MR. ADA: No, Judge.

THE COURT:  What’s the veiled reference to those cases? Is there any veiled
reference? So he questions her authority. I think everybody in
the room would agree, he questions her authority, he questions
her ability to do her job well?

MR. ADA: Yes.

THE COURT: So what’s the veiled reference to those cases if it’s not a direct
reference?

MR. ADA: I don’t think there’s veiled references directly to his cases,

Judge. My only argument would be that with Mr. DePina
questioning her ability to be the district attorney, he’s indirectly
referencing her ability to fairly prosecute him as a defendant.

THE COURT:  So does that mean that when anybody who has a case appears at
a press conference questions the ability of the prosecutor to do
their job, that is witness intimidation?

MR. ADA: If they’re under prosecution by that district attorney, yes.

THE COURT: Is there anything else you want me to know before [sic] any
other argument that you want me to make [sic] before I take this
into consideration or under consideration?

MR. ADA: No, Judge.

Transcript 12:7- 13:9.

44. In essence, Melia, for all Defendants, was using the Intimidation Statute as an
unconstitutional gag.

45.  On May 25, 2022, the trial court correctly (and courageously) dismissed the charges
against DePina for lack of probable cause.

46. Specifically, Justice Fraser, in dismissing the matter, ruled as follows:

After hearing, the motion is ALLOWED. The defendant was charged with witness
intimidation, in violation of G.L. ¢. 268, s. 13B. According to a report of Boston
Police, the defendant made statements to then Suffolk County D.A. Rachael
Rollins during a press conference that appear as an intent to interfere with the
defendant’s criminal cases, being prosecuted by DA Rollins’ office. The report
author posits that the defendant made several indirect references to his criminal
cases. The parties agreed to allow the Court to review the electronic recording of
the press conference. There exists no probable cause or references, direct or
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indirect, to the defendant's pending criminal cases. The defendant’s speech is
within the First Amendment’s protective reach.

47.  DePina made no threats. DePina engaged in no form of harassment, nor anything

that could possibly be construed as intimidation of someone connected to a pending criminal

proceeding. DePina exercised his constitutionally protected right to criticize a public official. This

was all

clear from the video that Williams and the Worcester DA Defendants claimed to have

reviewed. This was all clear from press coverage of the event. This was all clear to any eyewitness.

Nevertheless, Rollins, Williams and the Worcester DA Defendants conspired to violate DePina’s

civil rights.

48. Rollins and Williams knew that DePina was no threat, as did the Worcester DA

Defendants.

49. A little more than a year earlier, in September 2020, DePina was heckling Police

Chief William Gross. In that situation, Rollins intervened and deescalated the situation, including

handing DePina her badge and cell phone.

50.  Rollins explained in 2020 that she intervened on behalf of DePina to protect his

constitutionally protected right to freedom of speech by stating that “there were about five to ten

white police officers standing off camera that were about to ‘remove’ Joao from the scene for

yelling.

As I am sure you are aware, yelling your opinion is free speech. It may be annoying but

it is protected.” (emphasis added).

A

Brelis, Matthew (DAA) <matthew brelis@state ma us> Sep 21,2020, 404PM Yy &

“The reason [ tried to de-escalate that situation was two-fold. First, three people had just been shot and one of them had died. I believed that Jaoa's
behavior was disrespectful to those families and the community that had a right to know details about the violence that had happened earlier that
evening in their neighborhood. He was upset because he said the Commissioner had given him the finger and made a derogatory comment to him.
All I was saying to Jaoa was that this very moment was not the time or place to erupt. That he needed to calm down or he was going to potentially
get arrested. Second, there were about five to ten white police officers standing off camera that were about to “remove” Jaoa from the scene for
yelling. As I am sure you are aware, yelling your opinion is free speech. It may be annoying, but it is protected. Had those officers gone over to
remove Jaoa and that situation potentially escalated into a struggle with five to ten white police officers restraining and arresting a Black man in
front of multiple news media outlets, how is that helpful? If we are truly trying to mend relationships between the communities that experience the
majority of violence and crime and the members of law enforcement that protect us and solve those crimes, how does that potentially violent
restraint and arrest help us get there? I went over and spoke to Jaoa to ask him to relax. I did that for the families of the three shooting victims (one
of whom that had died) and the community, and I did it for the police officers that as a result didn’t have to be subjected to potential ridicule and

accusations had the situation potentially escalated. And I would do it again.”

Rachael Rollins
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51.  This demonstrates that Rollins was well aware of the rights she was violating when,
a year later, she engaged in her retaliatory abuse of power.

52.  Apparently, for Rollins, it is only free speech if she is not the one being criticized.

53.  DePina experienced severe emotional distress and physical harm manifested by
objective symptomatology from the lawless actions by Defendants, including insomnia and
inability to concentrate, and fear of engaging in other constitutionally protected activity that

resulted from fear of imprisonment.

CAUSES OF ACTION

Count I
(G.L. c. 12, § 111 — Malicious Prosecution)

54.  Plaintiff hereby repeats and realleges the preceding paragraphs of the Complaint as
if set out in full herein.

55.  Defendants initiated and/or continued criminal prosecution against DePina for
violation of the Attorney Intimidation Law.

56.  Defendants initiated and/or continued criminal prosecution against DePina with
malice.

57.  There was no probable cause for criminal prosecution of DePina for violation of
the Intimidation Law.

58.  The termination of the criminal proceeding was in favor of DePina.

59. The prosecution against DePina was dismissed for lack of probable cause with the
trial court noting that DePina’s speech was “within the First Amendment’s protective reach.”

60. DePina has the right, pursuant to G.L. c. 12, § 111, to institute and prosecute a civil
action against Defendants for their interference with, and attempts thereof, DePina’s exercise of
rights supported by the Massachusetts Constitution.

61.  No reasonable attorney nor police officer could have believed that the prosecution

was valid and was anything other than a retaliatory act against DePina for his speech protected by
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art. 16 of the Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of
the Massachusetts Constitution.

62.  Defendants’ prosecution for DePina’s speech protected by art. 16 of the
Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of the
Massachusetts Constitution, was content-based and viewpoint-based and is in violation of art. 16
of the Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of the
Massachusetts Constitution.

63.  As a direct and proximate result of Defendants’ violations, through malicious
prosecution, of DePina’s constitutional and common law rights, DePina suffered harm including
emotional distress, physical harm, and pecuniary loss entitling DePina to declaratory relief and

compensatory damages.

Count IT
(G.L. c. 12, § 111 — Malicious Abuse of Process)

64.  Plaintiff herby repeats and realleges the preceding paragraphs of the Complaint as
if set out in full herein.

65.  Defendants initiated criminal process against DePina for violation of the Attorney
Intimidation Law.

66.  Defendants initiated criminal prosecution against DePina for an ulterior purpose
and for an illegitimate purpose.

67.  The criminal prosecution against DePina was dismissed for lack of probable cause
with the trial court noting that DePina’s speech was “within the First Amendment’s protective
reach.”

68. DePina has the right, pursuant to G.L. c. 12, § 111, to institute and prosecute a civil
action against Defendants for their interference with, and attempts thereof, DePina’s exercise of

rights supported by the Massachusetts Constitutions.
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69.  Defendants’ prosecution for DePina’s speech protected by art. 16 of the
Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of the
Massachusetts Constitution, is content-based and viewpoint-based and is in violation of art. 16 of
the Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of the
Massachusetts Constitution.

70.  Asadirect and proximate result of Defendants’ violation, through malicious abuse
of process, of DePina’s constitutional and common law rights, Plaintiff suffered irreparable harm,
including potential loss of his constitutional rights, emotional distress, physical harm, and

pecuniary loss entitling DePina to declaratory relief and compensatory damages.

Count 11T
(G.L. c. 12, § 111 —Retaliation)

71.  Plaintiff herby repeats and realleges the preceding paragraphs of the Complaint as
if set out in full herein.

72.  DePina was engaged in activity protected by art. 16 of the Massachusetts
Declaration of Rights, as amended by art. 77 of the Amendments of the Massachusetts Declaration
of Rights when he attended Defendant Rachael Rollin’s televised press conference and spoke his
mind. His actions constitute speech on an important matter of public concern and therefore are
afforded a high level of protection from government interference.

73.  Defendants retaliated against DePina’s protected speech by criminally prosecuting
him for violation of the Attorney Intimidation Law despite having no probable cause and no
reasonable person could possibly think DePina violated the law.

74.  Defendants prosecuted DePina for the specific purpose of silencing his protected
speech and prohibit DePina from speaking out in the future.

75.  Itisclearly established that there is a constitutional right to openly speak on a public

sidewalk.
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76. DePina has the right, pursuant to G.L. c. 12, § 111, to institute and prosecute a civil
action against Defendants for their interference with, and attempts thereof, DePina’s exercise of
rights supported by the Massachusetts Constitution.

77.  Defendants’ prosecution for DePina’s speech protected by art. 16 of the
Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of the
Massachusetts Constitution, is content-based and viewpoint-based and is in violation of art. 16 of
the Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of the
Massachusetts Constitution.

78.  As a direct and proximate result of Defendants’ retaliatory violation of art. 16 of
the Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of the
Massachusetts Constitution, Plaintiff suffered irreparable harm, including potential loss of his
constitutional rights, emotional distress, physical harm, and pecuniary loss entitling DePina to

declaratory relief and compensatory damages.

Count IV
(Intentional or Reckless Infliction of Emotional Distress)

79.  Plaintiff herby repeats and realleges the preceding paragraphs of the Complaint as
if set out in full herein.
80.  Defendants intended to inflict emotion distress or should have known that

emotional distress was the likely result of their conduct.

81.  Defendants’ conduct was extreme and outrageous.
82.  Defendants’ actions were the cause of DePina’s distress.
83.  DePina’s sustained severe distress as a result of Defendants’ conspiracy of

threatening felonious charges against him without probable cause as an unconstitutional means to

muzzle him.
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84. As a direct and proximate result of Defendants’ conduct, Plaintiff suffered
irreparable harm, including potential loss of his constitutional rights, severe emotional distress,

physical harm, and pecuniary loss entitling DePina to compensatory and punitive damages.

Count V
(Negligent Infliction of Emotional Distress)

85.  Plaintiff herby repeats and realleges the preceding paragraphs of the Complaint as
if set out in full herein.

86.  Defendants owed a duty of care in that a police officer and a prosecutor should not
pursue charges against a citizen where it is obvious that there was no probable cause and that
DePina was lawfully exercising his constitutionally protected rights under art. 16 of the
Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of the
Massachusetts Constitution.

87.  DePina experienced severe emotional distress and physical harm manifested by
objective symptomatology from the lawless actions by Defendants, including insomnia and
inability to concentrate, and fear of engaging in other constitutionally protected activity that
resulted from fear of imprisonment.

88. A reasonable person would have suffered emotional distress under the
circumstances of this case.

89. The Worcester DA Defendants, Rollins, and the Boston Police Department are
liable to Plaintiff for their negligent infliction of emotional distress.

90. As a direct and proximate result of Defendants’ conduct, Plaintiff suffered
irreparable harm, including potential loss of his constitutional rights, severe emotional distress,

physical harm, and pecuniary loss entitling DePina to compensatory and punitive damages.

DEMAND FOR TRIAL BY JURY

Plaintiff hereby demands a trial by jury on each claim asserted or hereafter asserted in the

Complaint, and on each defense asserted or hereafter asserted by the Defendants.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff asks this Court:

A. To declare that Defendants’ prosecution of Plaintiff violated art. 16 of the

Massachusetts Declaration of Rights, as amended by art. 77 of the Amendments of the

Massachusetts Constitution as set forth in this Complaint;

B. To award Plaintiff compensatory and punitive damages for the past loss of his

constitutional rights, severe emotional distress, physical harm, and pecuniary loss;

C. To award Plaintiff his reasonable attorneys’ fees, costs, and expenses pursuant G.L.

c. 12, § 111, and any other applicable law; and,

D. To award such other relief as this Honorable Court may deem just and proper.

Dated: August 24, 2022.

Respectfully Submitted,

/s/ Marc J. Randazza

Marc J. Randazza, BBO# 651477
mjr@randazza.com, ecf@randazza.com
Jay M. Wolman, BBO# 666053
jmw(@randazza.com

RANDAZZA LEGAL GROUP, PLLC

30 Western Avenue

Gloucester, MA 01930

Tel: (978) 801-1776

Joshua Dixon (pro hac vice forthcoming)
Center for American Liberty

1311 S. Main Street, Suite 302

Mount Airy, MD 21771

Tel: (703) 687-6200
JDixon@]libertycenter.org

Attorneys for Plaintiff,
Joao DePina
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VERIFICATION OF COMPLAINT

I, Joao DePina, am the Plaintiff in the above-captioned matter. I have reviewed the
foregoing allegations in this Verified Complaint, and I hereby declare under the penalty of perjury

that the foregoing allegations are true and correct to the best of my knowledge and understanding.

Dateq: 08/ 2412022 By W

Joao DePina
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